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Introduction1.	
The constitutional referendum, that is, a popular vote for the adoption or amendment of a 
constitution, is one of the main forms of the referendum. Already towards the end of the 
1980s, more than 50 per cent of the written constitutions of the world embodied a referen-
dum mechanism of some kind, and the constitutional referendum constituted a decision-
making mechanism in around 30 per cent of the written constitutions. The constitutional 
referendum could at that point be identified as the main mechanism of “bringing in the 
people” in the context of national decision-making, and the reason for such a position of 
the constitutional referendum was most likely a wish to recognize a fundamental sover-
eignty of some kind in the people (Suksi 1993: 142 f., 273). The use of the referendum 
increased with the political transition and constitutional transformation after 1989, result-
ing in growing numbers of constitutional referendums and provisions concerning constitu-
tional referendums in the constitutions of the world. At the moment, it could be estimated 
that at least half of the constitutions contain provisions concerning the constitutional 
referendum. However, the constitutional referendum is but one form of the referendum, 
other ones being, inter alia, the legislative referendum, the international or treaty referen-
dum, and the advisory referendum.

During the period of 1998–2007, around 140 referendums of all sorts were reportedly 
carried out in jurisdictions that are identified as states.2 Of these, 26 took place in Switzer-
land. The number of legislative referendums was 40 (24 of which were carried out in 
Switzerland), and the number of advisory referendums without constitutional connotations 
or referendums which, on the basis of the question put to the electorate, could be identified 
as advisory, was 7, which is surprisingly low a figure. The number of international or treaty 
referendums was 16. This leaves around 70 referendums in the category of constitutional 
referendums. In relation to the number of states in the world, the number of constitutional 
referendums is fairly large, indicating that in close to one-third of the states, constitution-
making by direct involvement of the people has taken place during the past decade.

In comparison, during the same period of time, around 225–230 presidential elections 
were organized worldwide,3 and the number of parliamentary elections during the same 
period of time was around 350.4 In addition, around 100 of so-called legislative elections 
are reported, which apparently increase the number of parliamentary elections to 450 
during the ten-year period. This means that the referendums, while probably proliferating, 
are used less than elections: the on-going and periodic creation of legitimacy in those 
ruling by way of elections is more frequent than the creation of legitimacy for issues by way 
of the referendum. The constitutional frames set up by the constitution of a country for the 
election of the rulers (presidents and parliamentarians) by way of procedures established in 
the various constitutions is hence the predominant mechanism of participation. Because 
constitutions are supposed to be more stable than ordinary legislation, the significance of 
this relatively high number of constitutional referendums is, however, further enhanced.

It can be said from a legal point of view that constitution-building is not a legal term but 
illustrates a process and that it can be distinguished from constitution-making (Ghai & 
Galli 2006: 9). Terminologically, the constitution-building referendum is here understood 
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as a sub-category of the constitutional referendum. Hence not all constitutional referen-
dums are necessarily constitution-building, that is, focused on the creation of an entirely 
new constitution or on the complete revision of the existing one, but are instead final 
moments of regular amendment procedures that may even involve votes on even the 
smallest of constitutional details. In addition, constitution-building is also something 
which can be attached to attempts to create new states, e.g., by way of secession in situa-
tions where territories that are parts of an existing state wish to establish themselves as 
new states or underline their particularity by organizing a referendum. Therefore, the terms 
‘constitution-building’ and ‘constitution-building referendum’ are in this context under-
stood more in a political or procedural setting than in a formal setting. A referendum in 
this context can hence also be used to set in motion the constitution-building process by 
establishing independence or some other jurisdictional status so as to necessitate constitu-
tion-making that at the end may or may not result in the enactment of the constitution by 
a referendum.

A topic related to constitution-building would normally result in a fairly theoretical piece. 
However, the questions or comments delivered by the organizers of the workshop indi-
cated that a more practical or non-theoretical approach is expected. Therefore, at least parts 
of the theory surrounding constitution-making can be located through the references 
included in the relatively limited numbers of literature mentioned in the footnotes. Unfor-
tunately, practice or empirical information concerning referendums in a constitution-build-
ing context is not readily available in regular academic sources. For that reason, method-
ologically, the great bulk of information about individual referendums and experiences 
relating to referendums had to be collected from sources that are non-academic and com-
piled in the form of narratives describing the factual circumstances surrounding the 
constitution-building referendums so as to create a platform of experience. Internet sources 
including news services were used to an extent that may call the reliability of the narratives 
into question, but those sources also contain serious professional information sites that may 
help balance the uncertainties produced by the news service sources. Naturally, legal 
information, such as court cases, has been used whenever such materials existed.

Description of the sample: Which referendums are 2.	
we talking about?
The great bulk of referendums organized in the countries of the world between 1998 and 
2007 are of a constitutional nature. These referendums display a relationship to constitu-
tion-making or constitutional amendment procedures. The number of such referendums is 
around 75 popular votes, or, more precisely, referendums on constitutional issues, because 
in some countries (Australia on 6 November 1999, Bahamas on 27 February 2002, Bolivia 
on 18 July 2004, Guatemala on 16 May 1999, Kyrgyzstan on 2 February 2003, Liechten-
stein on 14 March 2003, Ukraine on 16 April 2000, Venezuela on 25 April 1999), the 
referendum organized on a particular day did not encompass only one referendum on, for 
instance, the entire constitution or a single amendment thereof, but instead simultaneous 
constitutional referendums on several issues that were separately submitted to the people. 
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Some of the referendums classified here as constitutional were related to the independence 
process of a sub-state entity or an area which subsequently and as a result of the referen-
dum achieved independence. In comparison with the number of different elections, above, 
it seems that the need to change constitutions is lesser, which is as it should be. However, 
at the level of states, new constitutions or constitutions that seem to be results of a more 
specific constitution-building process rather than a regular amendment process have been 
decided by means of the referendum only in around 14 cases. These are as follows (with 
Freedom House ratings in the year of the referendum and in 2006 placed after the semi-
colon):5

Table Title

Albania 22 November 1998, yes: 90 per cent (> 92 per cent?); PF/
PF

Burundi 28 February 2005 yes: 92.02 per cent PF/PF
DR Congo 18 December 2005 yes: 84.31 per cent NF/NF
Cyprus 24 April 2004 no: 75.83 per cent F/F
Iraq 15 October 2005, yes: 78.59 per cent NF/NF
Kenya 21 November 2005 no: 58.12 per cent PF/PF
Kyrgyzstan 21 October 2007 yes: 85 per cent (PF in 2006)
Qatar 29 April 2003 yes: 98.39 per cent NF/NF
Rwanda 26 May 2003 yes: 93.42 per cent NF/NF
Serbia 28 October 2006 yes: 97.31 per cent F/F
Sudan 27 May 1998 yes: 96.7 per cent (?) NF/NF
Thailand 19 August 2007 yes: 56.69 per cent (PF in 2006)
Venezuela 15 December 1999 yes: 71.78 per cent PF/PF
Zimbabwe 12 February 2000 no: 54.68 per cent PF/NF

Some of the cases, such as the Serbian one, may also display features of regular amend-
ment procedures, which as a consequence could result in their removal from the list.6

In three cases, Cyprus, Kenya and Zimbabwe, the referendum did not result in the adop-
tion of the proposal. Hence it can be said that those proposing a new constitution can not 
necessarily assume that the proposal will be adopted under all circumstances, although the 
tendency seems to be towards the adoption of the proposal, as drafted by a constituent 
assembly or by a parliament. Already on the basis of the 14 cases, it is possible to conclude 
that referendums in the constitution-building context are very unique instances of popular 
participation, often carried out in somewhat extraordinary circumstances on the basis of 
rules which are specific to the situation.

On the top of these 14 cases listed above, half of which deal with African states and 
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indicate a high constitution-making activity on that continent and a certain wish to appeal 
to the people as the legitimizing authority (perhaps because of the unnatural composition 
of the states with artificial borders drawn during colonial times that necessitate a visible 
demonstration of unity; for a similar point, see Ghai & Galli 2006:7), a number of the 
referendums have concerned procedural issues related to the constitution-making process, 
such as whether or not to elect a constituent assembly. These are as follows:

Bolivia 2 July 2006 no: 57.59 per cent PF

Ecuador 15 April 2007 yes: 81.70 per cent (PF in 2006)

Venezuela 25 April 1999 (two 
issues)

yes 1: 87.75; yes 2: 
81.74 per cent PF/PF

Interestingly, these cases are all from South-America, and they seem to indicate a prefer-
ence in that region of the world for a more representative constitution-making after the 
respective populations have been consulted concerning their wish to enter into a constitu-
tion-making process. 

It should be possible to refer to a number of so-called independence or secession referen-
dums in this context of constitution-building, more specifically the following:7

Montenegro 21 May 2006 yes: 55.49 per cent

Saint Kitts and Nevis 10 August 1998 yes: 61.83 per cent (not valid due to low 
turnout)

Timor Leste 30 August 1999 yes: 78.50 per cent

However, due to constraints of space, these referendums will not be dealt with in this 
context. Finally, five referendums concerning constitution-building in the European space 
might be of interest in this context, those of France (29 May 2005) and the Netherlands (1 
June 2005) that brought the process of ratification of the EU Constitutional Treaty to a 
halt, and those of Luxembourg (10 July 2005) and Spain (20 February 2005), which 
supported the ratification of the Constitutional Treaty. The Irish referendum of 12 June 
2008 on the so-called Lisbon Treaty resulted also in the defeat of the matter.8 Of these, 
the French and the Irish referendums were binding, while the other ones were advisory.

Constitution-building processes do not only take place at the level of states, but similar 
processes are also relevant at the sub-state level in more or less autonomous areas that may 
or may not aspire for independence. During the period between 1998 and 2007, altogether 
16 referendums could be identified in this category of sub-state areas. The number is 
probably higher in reality, but the information concerning these referendums does not 
precipitate to the institutions following up constitutional events unless the referendum has 
broader national or international significance. Be it as it may, for the purposes of an 
analysis of the constitution-building processes, the number of cases would probably be 
sufficient. It seems that all the cases mentioned in this context of sub-state areas display 
significance from the point of view of constitution-building processes, for instance, by 
aiming at presenting a constitutional text for the purposes of emerging as an independent 
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state, for establishing shared sovereignty, or for amending the current statute of the sub-
state entity. However, only six of the referendums in sub-state areas can be identified as 
relevant for the creation of new constitutions. These are as follows:

Chechnya 23 March 2003 yes: 95.97 per cent
Nagorno-Karabakh 10 December 2006 yes: 98.60 per cent
Northern Cyprus 24 April 2004 yes: 64.91 per cent
Northern Ireland 22 May 1998 yes: 71 per cent
Cordillera Autonomous 
Region 7 March 1998 no: ?

Somaliland 31 May 2001 yes: 97 per cent9
These six referendums could constitute the core of our materials in relation to referendums 
in sub-state areas, but due to space constraints, these referendums will not be dealt with in 
this context. An additional twelve referendums might be relevant in the context of consti-
tution-building, but for the same reasons, they will not be analyzed here:

Chechnya 2 December 2007 yes: 85 per cent
Cook Islands June 1999 yes: 63 per cent
Cook Islands 7 September 2004 ?
Corsica 6 July 2003 no: 50.98 per cent
Gibraltar 7 November 2002 no: 98.97 per cent
Micronesia 27 August 2002 yes (failed)
New Caledonia 9 November 1998 yes: 72 per cent10
Puerto Rico 13 December 1998 no: 50.5 per cent
South Ossetia 12 November 2006 yes: 99 per cent
Taiwan 20 March 2004 (two 

issues)
yes 1: 91.80 per cent; yes 
2: 92.05 per cent

Tokelau
1–15 February 2006 yes: 60.07 per cent 

(failed)
Transnistria 17 September 2006 (two 

issues)
yes 1: 97.20 per cent; no 
2: 94.90 per cent

With a view to the limited independence worked out for Kosovo and instituted by means 
of its 2008 Constitution and to the potential model effect that this separation of the 
formerly autonomous territory from the state of Serbia may carry with it,11 it could be said 
against the background of the two lists of territories, above, that the “waiting room” for 
the status as independent countries and the consequent initiation of constitution-building 
processes is well populated.

In order to acquire a complete picture of constitution-building and the role of the referen-
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dum in that context, it would be necessary to contrast the information about the referen-
dums in the constitution-building context with information about adoption of constitu-
tions through representative institutions of some kind, such as parliaments or constituent 
assemblies. However, such contrasting information is not readily available for the purposes 
of this paper in the form of compilations of data, but we are in this respect dependent on 
scattered information that can not be processed in this context. However, it seems that the 
constitution-building processes that have been going on at the level of nation states are 
concluded by a referendum in more than half of the cases involving constitution-building 
during the past decade, perhaps even in an overwhelming majority of the cases.

What can be said against the background of the Proceedings of the Workshop on Consti-
tution-Building Processes is that the constitutional referendum is often the final part of a 
longer or a shorter constitution-making procedure which involves forums for constitutional 
development and deliberation.12 At this point, the fundamental rules of society, registered 
in the normative form of the constitution, are submitted to the population for an act of 
approval, the aim of which is to prove publicly the willingness of the population to obey 
different forms of exercise of public authority, such as legislation enacted on the basis of 
the constitution and decisions made in individual cases by the public authorities and courts 
of law on the basis of the legislation. Naturally, the knowledge during the drafting stage of 
the fact that the final draft will be submitted for the normative decision to the people 
affects those who are involved in development and deliberation of the matter before the 
final draft is submitted to the people. Hence the substance of the constitution is at least to 
some extent influenced by the knowledge that a referendum will be held at the end of the 
constitution-building process.

The constitutional referendums are many, and the referendums related to constitution-
building are also relatively high in numbers. Are the empirical instances of constitutional 
and constitution-building referendums just a co-incidental appearance of similar decision-
making acts without any coherent idea of why constitutional norms are submitted to the 
people or is there a common idea behind all these referendums that may explain why the 
referendum is used in the constitutional setting? The tendency to organize constitutional 
referendums may imply at least two things, either that the submission of constitutional 
norms to the people for adoption is an opportune thing to do for those who wish to legiti-
mize their power or that the submission of constitutional issues to the people for adoption 
is perceived as a normatively compelling thing to do. Because there seems to exist a pattern 
of constitution-making by the people, it is not possible to regard the occurrence of consti-
tutional referendums around the world just a spurious phenomenon without any connect-
ing background theory. Instead, it should be possible to look for explanations for the 
constitutional referendum in the notions of the sovereignty of the people, the pouvoir 
constituant, and the right of self-determination of a people.

A case can be made that the increasing frequency of constitution-making referendums is 
actually promoted by the concept of the self-determination of the people. Such a connec-
tion could be indicated already in mid-1990s, and the results of this article may further 
enhance the argument and corroborate the observation of the mid-1990s. Hence there may 
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exist currents in constitution-making, conscious or unconscious, which drive constitution-
making towards a more direct participation of the people in decision-making concerning 
the constitution that will be set as the foundation of the legal order (Suksi 1995: 145, 149). 
The implied effect of the right to self-determination as a meta-right to participation, legally 
entrenched, inter alia, in Common art. 1 of the UN Covenants on Civil and Political 
Rights and on Economic, Social and Cultural Rights (CCPR), would thus be that the 
forms of participation covered by art. 25 of the CCPR are activated when constitutional 
choices are made, there among the direct participation of the people through the referen-
dum in the constitution-building processes. Concepts such as the self-determination of the 
people and the sovereignty of the people are likely not to be directly referred to as reason 
for an individual constitutional referendum, but a break-down of the concepts into more 
practical dimensions link directly in to the real-life occurrences of constitution-building 
referendums and to constitution-building in general: 1) who is it that should have the 
power to decide upon the basic norm in a society, 2) what is it that a decision about the 
basic norm should concern, 3) when should a decision of that kind be made, and 4) how 
should such a decision be made?

It is probably not a coincidence that altogether 14 referendums during the ten-year period 
1998–2007 dealt with constitutional issues from a constitution-building perspective, when 
concepts such as self-determination of the people, the sovereignty of the people and the 
pouvoir constituant can be supposed to exist in the background of such constitutional 
referendums. In the context of the pouvoir constituant, self-determination is a pre-constitu-
tional feature. When a referendum (or elections, as it may be) are used in a situation, the 
referendum itself obtains a pre-constitutional character: the referendum is deployed in 
order to create or re-create a unit of national decision-making, but the institution of the 
referendum has perhaps not yet at the moment come to constitute an established method 
of national decision-making. Hence self-determination and the pouvoir constituant can 
both be understood as concepts that may involve the use of the referendum (but also 
elections, as it may be). The issue in this context of constitution-building could be the 
following: who may decide, what, when, and how?

Constitution-building3.	
Who? The people3.1	

The reference to the right of self-determination of all peoples is normally to be understood 
as a reference to the total population of an existing State regardless of its internal ethnic, 
linguistic or religious composition. As an administrative matter, the extent of the popula-
tion is normally determined by the registration of births and deaths as well as naturalisa-
tions of foreign citizens, quantified in its entirety either by way of national censuses carried 
out from time to time or by way of the maintenance of a real-time population register. 
Hence it is this entire population in its political composition, as defined against the back-
ground of Article 25 of the CCPR, which should be entitled to participate in a constitu-
tion-building referendum without any discrimination. An exclusion of a portion of popula-
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tion would normally not be justifiable.
Constitution-building and definition of what would be the definition of the population or the people 
were central issues during the break-up of the former Socialist Federal Republic of Yugoslavia 
during the 1990s. A practical problem in the constitutional referendum of 2006 in Serbia was how 
to ensure the constitutional limit of 50 per cent of registered voters, that is, absolute majority. The 
Central Election Commission of Serbia placed the total number of electors at 6639385 for the 2006 
referendum, a figure that excluded Kosovo Albanians, who had been boycotting all Serbian elections 
and censuses since 1990, but the territory of whom was very much in the focal point of the docu-
ment submitted to the people. At the same time, however, the Serbs in Kosovo were registered on 
the list of voters. Thus there were 6639385 registered voters in Serbia proper and an additional 
186000 Serbs of Kosovo. It was maintained that the constitution is fundamentally undermined 
because the Albanians—the majority in Kosovo—could not vote on it,13 although the referendum 
also concerned the Kosovo Albanians. This claim was legally speaking correct, but to include them 
would have been a political suicide for the Serbian government. Including the Kosovo Albanian 
voters in the list of voters would have increased the number of the electorate, and if the Albanians 
boycotted or rejected the referendum, the adoption of the new Constitution would have been 
seriously endangered, because it had to be approved by the majority of the electorate, that is, by 
absolute majority. Hence there was the paradox of a vote for a constitution that claims Kosovo as an 
integral part of Serbia while excluding the inhabitants of this region from the electorate. Serbia 
certainly gave the impression that it wants Kosovo for the sake of the territory, and not its people.14 
Kosovo’s majority population, the ethnic Albanians, who have lived virtually independent of Serbia 
for almost a decade, were left off voters’ lists. Belgrade officials did not invite them to participate in 
the referendum, allegedly because of their past boycotts of elections conducted under Serbian auspic-
es. If voters from among the 2 million pro-independence ethnic Albanian population in Kosovo had 
participated, it could have greatly diminished chances of the draft getting the required absolute 
majority approval.15 The high turnout of the Kosovo Serbs was said to indicate that with their vote, 
they agreed that it is possible to exclude their fellow Kosovars from any opportunity to have a say 
over their future.16

The chapeau of Article 25 of the CCPR permits the delimitation of the group of persons 
entitled to vote with the reference to citizenship at the same time as the group of “every 
citizen” can be formed into a political community by reference to, inter alia, age so that the 
“body politick” relevant for giving the consent of the governed is constituted by the adult 
population of, for instance, 18 years or older. It is within this group of persons that the 
right to participate directly or through freely chosen representatives should be exercised 
without discrimination, but the exact determination and circumscription of the group 
entitled to vote is determined on the basis of the principle of the universal suffrage estab-
lished in Article 25(b). The concrete definition of the persons entitled to vote in a referen-
dum is established in the lists of voters compiled by the election administration and listing 
the names of the persons who, under the national law, are regarded as voters for the 
purposes of the referendum. The people in its political composition is thus in most cases 
the electorate as defined in the list of voters. In this regard, the ethnically Albanian voters 
of Kosovo, who formally speaking were Serbian citizens, should have been included on the 
list of voters in the Serbian referendum.

In the Albanian referendum of 1998, the list of voters seems to have been troubled by a number of 
inaccuracies that affected the turnout figure for the referendum as the opposition wanted to show an 
effective boycott and the government a good support for the constitution. ‘The accuracy of the voters 
lists thus became a political issue, when attention should have been devoted to ensuring that all 
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eligible voters be able to exercise their right to vote.’17 The legal provisions governing voter registra-
tion were unclear. The Law on Referenda gave all citizens of Albania over the age of 18 the right to 
vote. However, the Law on Elections to Local Government foresaw that when compiling the voters’ 
lists, the municipalities should cross out the enlisted voters staying abroad. Clear criteria for the 
citizens living abroad to maintain their registration did not exist. The high degree of internal and 
external migration and the lack of a reliable civil register contributed to the low quality of the voters 
lists. To help improve the accuracy of the existing lists and to remove earlier mistakes such as double 
entries, registration of deceased people and to register the voters where they have their de facto 
residence, the government introduced a procedure of house to house registration by groups of three 
persons representing both the government and the opposition. However, the lack of clear criteria for 
the canvassing did not enable these groups to produce accurate lists of voters, particularly in the 
given time frame, and a consensus within the group does not to a sufficient degree protect the voters 
individual right to be registered. The Central Voting Commission issued a decision a few days before 
the referendum, allowing voters to register even on the day of the referendum, to enfranchise voters 
that by mistake might have been left out of the lists. This, again, makes the enlisting of voters an 
open-ended process that can be criticized for the reason that there is no definite size of the electorate 
established before the voting, making turnout requirements almost unworkable. The only long 
lasting solution to the problems with the voters’ lists will be to establish a centralised civil register, 
for instance on the basis of a census.18

From a legal point of view, defining the list of voters should normally be fairly uncompli-
cated, but in the specific situation of New Caledonia, the UN Human Rights Committee 
had to reconcile the composition of the electorate with the right of self-determination out 
of concern for the indigenous population of New Caledonia. When examining the merits 
of the case of Marie-Hélène Gillot et al. v. France,19 a case that deals with New Caledonia, 
the UN Human Rights Committee (HRC) had to determine whether the restrictions 
imposed on the electorate for the purposes of the local referendums of 8 November 1998 
and in 2014 or thereafter constituted a violation of articles 25 and 26 of the Covenant. The 
Committee said that the right to vote is not an absolute right and that restrictions may be 
imposed on it provided they are not discriminatory or unreasonable. Furthermore, it 
considered that the evaluation of any restrictions must be effected on a case-by-case basis, 
having regard in particular to the purpose of such restrictions and the principle of propor-
tionality as well as to objectivity. The Committee took note of the fact that the local ballots 
were conducted in the context of a process of self-determination of the population of New 
Caledonia and took into account Article 1 of the CCPR when interpreting Article 25 of 
the CCPR. The HRC was of the opinion that Article 25 of the CCPR had to be consid-
ered in conjunction with Article 1. It therefore considered that the criteria established were 
reasonable to the extent that they are applied strictly and solely to ballots held in the 
framework of a self-determination process. ‘Such criteria, therefore, can be justified only in 
relation to Article 1 of the CCPR, which the State party does. Without expressing a view 
on the definition of the concept of “peoples” as referred to in article 1, the Committee 
considers that, in the present case, it would not be unreasonable to limit participation in 
local referendums to persons “concerned” by the future of New Caledonia who have 
proven, sufficiently strong ties to that territory.’20

The HRC also concluded that the restrictions on the electorate resulting from the criteria 
used for the referendum of 1998 and referendums from 2014 onwards respect the criterion 
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of proportionality to the extent that they are strictly limited ratione loci to local ballots on 
self-determination and therefore have no consequences for participation in general elec-
tions, whether legislative, presidential, European or municipal, or other referendums.21 
Consequently, the Committee considered that ‘the criteria for the determination of the 
electorates for the referendums of 1998 and 2014 or thereafter are not discriminatory, but 
are based on objective grounds for differentiation that are reasonable and compatible with 
the provisions of the Covenant’.22 On the basis of the foregoing and a number of other 
considerations not of direct relevance for constitution-building, the HRC was of the view 
that the facts before it did not disclose a violation of any article of the CCPR by France. 
Hence in the context of self-determination and with a view to the situation of the indig-
enous population, the concept of the people for the purposes of Art. 1 of the CCPR can be 
defined so as not to include the entire population residing on the territory. However, this 
was an exception to the general rule, and therefore, in a normal situation, the reference to a 
people for the purposes of self-determination should be understood as the entire popula-
tion.

The question of how to define the electorate entitled to vote in a self-determination refer-
endum is relevant in the case of Western Sahara, where the United Nations has, since the 
Advisory Opinion of the International Court of Justice (ICJ) in 1976,23 tried to compile 
the list of voters for the purposes of the referendum. However, the registration of voters 
has been very difficult, due to the fact that Morocco has claims on the territory of Western 
Sahara and has, in support of its own claims, moved its citizens, or persuaded its citizens 
to move, to the territory of Western Sahara so as to tip the ethnic balance of the territory 
in favour of Moroccans. Against the background of the Gillot case (above), it would seem 
possible to justify a restriction of the list of voters to those persons who are “original” 
inhabitants of Western Sahara.

In the constitutions of the countries of the world, there are several references to the self-
determination of the people or the population. What the reference to self-determination in 
the Russian Constitution could mean is perhaps illustrated by the so-called Tatarstan case 
from the first Constitutional Court of Russia,24 handed down before the enactment of the 
1993 Constitution, which itself took place in a situation of constitutional vacuum created 
by the president.25 It must be remembered when considering this decision that the Consti-
tution of 1993 had not yet been adopted when the decision was handed down by the court. 
The argumentation of the Court was not only based on the (extensively amended) 1978 
Constitution of the Russian Federation, but also involved considerations of international 
law. The Court stated that Tatarstan had the right to submit a question on its constitution-
al status to the people, because this right followed from the people’s right of self-determi-
nation, which was guaranteed domestically as well as internationally. The Court viewed 
the international documents as emphasizing that the right of self‑determination should not 
be invoked for the purpose of disrupting the unity of a state and a nation. Hence without 
denying the people’s right of self‑determination, which could be realized by means of a 
legal act of will, such as the referendum, the Court concluded that two elements of inter-
national law, namely the requirement of territorial unity and the observance of human 
rights, limited the right of self‑determination. Therefore, and because the Constitution of 
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the Russian Federation did not contain any right of secession for a republic, Tatarstan’s 
attempt to acquire more self-determination than the Republic already had was considered 
impermissible. This decision seems to indicate that, at least according to the former Con-
stitutional Court of Russia, the pouvoir constituant, especially when understood as an 
equivalent to the right to self‑determination, is to some extent limited by international law. 
In the case, the joint self-determination of the entire population of the Russian Federation 
was not an issue, but instead, the attributes of a people entitled to decide a constitution-
building issue were attached to the population of Tatarstan, of which almost 50 per cent is 
of Russian origin.

The solution and especially the argumentation was similar in the so-called Secession Refer-
ence (hereinafter: the Quebec case),26 which the Supreme Court of Canada was presented with 
in 1996 and in which the Court tried both the national constitutional law and the interna-
tional law relevant in the context, much in the same way as in the Tatarstan case, above.27 
The Court concluded that in a federal system of government, such as the Canadian, 
political power is shared by two orders of government: the federal government on the one 
hand and the provinces on the other, where both levels are essentially representative and 
based on popular franchise. This arrangement delivers the consent of the governed. Each 
level is assigned respective spheres of jurisdiction by the Constitution. Federalism is a 
central organizational theme of the Canadian Constitution, whilst it at the same time is a 
political and legal response to underlying social and political realities. Democracy, again, is 
a basic structure of the Canadian Constitution and means the existence of certain political 
institutions, including freely elected legislative bodies at the federal and provincial levels. 
The Court felt, nonetheless, that the precise meaning of the term ”people” remains some-
what uncertain. A people may encompass only a portion of the population of an existing 
state, not necessarily the entirety of a state’s population, but the case itself signals the 
existence of at least two peoples in Canada for the purposes of exercising self-determina-
tion, that of the entire population and that of Quebec. It was not, however, according to 
the Court necessary to decide the ”people” issue.28 In comparison with the Tatarstan case, 
above, it is evident that the Canadian Supreme Court emphasized the importance of the 
right of self-determination of the entire population of the state in the context: it is not only 
the one self-defined people of a sub-state entity that can impose its will on the rest of the 
population, but the wishes of the rest of the other people, the rest of the population, 
should also be taken into account. As recommended by the Canadian Supreme Court, 
expressions of the wishes of a people in a secession context, effectuated by means of a 
referendum in a sub-state entity, should lead to a negotiation process in which the claims 
are dealt with.

Politically, in a situation where the dominant political forces (i.e., the majority) and the 
opposition stand against each other on the issue of adopting a new constitution, it is not 
unusual that the opposition decides to oppose the constitution by abstaining from voting 
on it. In the context of the concept of the people, the message that is sent is that there are 
persons in the total population who do not wish to consider themselves as part of the 
people which identifies itself through the constitution. Sometimes this opposition is 
territorially concentrated so that the main part of the country, supporting the new consti-
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tution, is standing against a smaller area that may be inhabited by a minority population 
which is unhappy with the proposed constitution and that may even be promoting separat-
ist agendas, as was and is the case in Kosovo and its relation to Serbia.

A boycott was the case, e.g., in Albania in 1998. ‘The turnout figure for the referendum became a 
contentious political issue in so much as the opposition wanted to show an effective boycott and the 
government a good support for the constitution. The accuracy of the Voters Lists thus became a 
political issue, when attention should have been devoted to ensuring that all eligible voters be able to 
exercise their right to vote.’ ‘Even though it is any person’s or party’s right not to participate in the 
referendum, there is no reason for accepting a boycott of the process as an alternative of the same 
prominence as a “yes” or a “no” vote.’ ‘This jeopardised the secrecy of the vote, since mere participa-
tion in the vote could be seen as a public political act. It shifted the emphasis from the content of the 
Constitution to the referendum as such.’29 The side of the Government maintained that more than 
50 per cent of the voters turned out, while the opposition claimed that only 39 per cent of the voters 
turned out. According to certain analysts, the option of boycott was based on the magic figure of 
400000 voters who are emigrants abroad, who did not return in order to vote and who were, 
therefore, automatically counted as those who were “contra.” This figure of 400000 voters amounts 
to almost 15 to 20 per cent of Albania’s electorate.30

Although a turnout requirement or a participation threshold may be established with a 
view to ensuring sufficient legitimacy, such a threshold may also be used against the 
adoption of the constitution. In the negative scenario, abstention from voting is also given 
a legally significant meaning and, if the opposition towards the proposal is widespread, 
abstention can be used to produce a result which under the applicable rules invalidates the 
referendum.

When? The Moments that Define the Consent of the Governed3.2	
A referendum with a constitution-building connection may produce a decision on the 
adoption of a new constitution or a significant amendment thereto. In addition, a referen-
dum in a constitution-building context may resolve a procedural issue. However, as is 
evident on the basis of the Gillot case (supra, section 3.1.), constitution-building referen-
dums can also take place during the process of changing the legal status of a territory from 
a sub-state or colonial existence into an independent country, and such referendums can 
also take place during more regular constitution-building. The important issue in the 
context is that the constitution-building process is not similar in all cases, but may display 
different stages, such as one, two or three stages. The primary example of the one stage 
process is a constitutional convention, which identifies the issues, debates them, develops 
the draft and adopts the final constitution. A two stage process is one where a body such as 
an expert commission, or parliamentary committee, first develops the constitutional 
proposals (there being many different kinds of process—some involving the body acting as 
a committee of experts, some where it is an arena for elite consultation, some where it is a 
process involving extensive public consultation, and some involving a mix of all the forego-
ing), and usually develops them into a draft constitution, after which the constitutional 
proposals, usually in the form of a draft constitution, go to a decision-making and enact-
ment body—usually either the existing national legislature, or an elected representative 
body such as a special purpose constituent assembly that sits in “parallel” with the legisla-
ture. In addition, there are also two stage processes of a different kind—where a draft 
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constitution is developed in a national conference, constituent assembly or national legisla-
ture and then goes to a referendum. A three stage process is one where in addition to the 
two stages just outlined, the draft constitution as approved by the constituent assembly or 
legislature is then put to a referendum for final approval by the people. While the referen-
dum may be a relatively natural part of the three-stage process, a popular vote can also be a 
part of the other stages.

Namibia (or actually the then South West Africa) is an early example of this, but the 
territory was never brought under formal trusteeship administration by South Africa. 
When a plebiscite was held by the South African government in 1946, the results of that 
plebiscite were not accepted by the General Assembly of the UN ‘as a valid expression of 
the will of the people of the territory.” The reason for this was evidently the fact that “the 
African inhabitants of South West Africa have not yet secured political autonomy or 
reached a stage of political development enabling them to express a considered opinion 
which the Assembly could recognize on such an important question as incorporation of 
their territory’.31 Hence the General Assembly established two criteria, political autonomy 
and sufficient political development, before a decision could be made. When South Africa 
some decades later wished to organize a referendum in South West Africa, the ICJ turned 
down the proposal by South Africa to hold a plebiscite in the area in its case Legal Conse-
quences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276(1970).32 South Africa’s illegal presence in 
Namibia could not be legitimized by a popular vote. However, the election under United 
Nations’ supervision in 1990 of both a constitutional convention and a President for 
Namibia constituted an exercise of the right of self-determination. Apparently, at that 
time, the criteria established in 1946 were fulfilled, but the South African plan of a refer-
endum was altered so as to involve representative decision-making in a one-stage constitu-
tion-building process.

One very typical situation where there exists a need to create instant legitimacy by way of 
an appeal to the people is when the constitutional continuity is broken in one way or 
another so as to create conditions for the exercise of the pouvoir constituant. Such a situa-
tion may follow from a revolution or from a constitutional or political collapse.

In Burundi, hostilities between two population groups, the Hutus and the Tutsis, brought the 
country and the constitutional order to a collapse. After cessation of hostilities, an interim constitu-
tion was put into place in October 2004, and already on 28 February 2005, as prescribed by article 
308 of the interim constitution, a referendum on a new constitution that replaced the interim 
constitution was organized, followed, inter alia, by elections to the national parliament on 4 July 
2005.33 The draft constitution submitted to the people in what apparently was a two-stage process 
guaranteed representation for both ethnic groups by setting out the share of posts they shall have in 
parliament and government and the army, which had been dominated by the Tutsis since indepen-
dence. Most political parties urged a “Yes” vote in the poll, but some Tutsi parties urged a “No” vote, 
stating that the new constitution does not give the Tutsis enough guarantees. The referendum day 
was peaceful and no major incidents were reported. Apart from minor irregularities and incidents, 
the vote seems to have been carried out well within the boundaries of the norms that regulated the 
referendum and voting. Voter turnout was high (92.4 per cent) and the final results showed over-
whelming support (92.02 per cent) for the new constitution.34 It seems that after the adoption of the 
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Constitution, Burundi has by and large continued to be ruled in a peaceful manner along the lines 
established in the Constitution adopted by the people.

In addition, from time to time and especially in some countries where the military is 
traditionally very involved in the political life, military leaders set out to overthrow the 
government and to take over power from civilians. Such a measure normally suspends or 
sets aside completely the constitution, and sooner or later, the military also normally 
proposes to fill the constitutional vacuum by a new constitution. Such a new constitution is 
not necessarily adopted by the people in a referendum, but often it is.

On 19 September 2006, Thai military forces took control of government offices in Bangkok and 
overthrew the civilian government. The bloodless coup came after months of political turmoil. 
Following the coup, a ruling military junta was formed and an interim constitution imposed, 
outlining a one-year transitional period to draft a new permanent constitution and hold a constitu-
tional referendum before the end of 2007. The Constitution Drafting Assembly, a body chosen from 
the interim legislature appointed by the junta, completed a preliminary draft of a new constitution at 
the end of April 2007. The participation of political parties under the constitutional drafting process 
was limited. Only four party representatives were admitted to the 242-seat interim legislature, and 
parties were hardly given any space to comment on earlier drafts of the new charter. The military 
junta imposed a ban on political party activity in the country until May 2007. In May, the Assembly 
disseminated the draft to a number of selected state institutes and non-governmental organizations 
for public comment. A final draft of the charter was publicly released by the Assembly in late June, 
and a copy was sent to every household in Thailand35 in preparation of the referendum, completing 
thereby the two-stage process of constitution-making.

Constitutional continuity may, of course, be at risk also due to political measures by 
civilians, as at least sometimes is the case when secession is requested.36 However, consti-
tution-building is normally connected to fundamental changes in the governmental and 
political structures of the state.

The constitution-building process of Albania was very protracted. Albania was ruled under a 
temporary constitution since the fall of the Communist rule in 1991.37 The constitution drafted by 
the Democratic Party (DP) under Sali Berisha was rejected in a referendum in 1994, and the 
opposition refused to cooperate with the DP in drafting a new constitution. Since the change of 
government, the DP has refused to cooperate with the government in the drafting process. In 
October 1998 the opposition Union for Democracy (which included the DP) stated that it was 
prepared to participate in the drafting process. However, the DP continued to refuse. The draft was 
approved in a referendum on 22 November 1998 in what could described as a two-stage process, and 
signed into law by the president in the same month. The DP refused during a long time to accept the 
new constitution or the legitimacy of the referendum.38

An appeal to the people within the framework of the pouvoir constituant may also be a 
more regular feature of the constitutional law of a country and is necessarily not in all 
situations brought about by a breach of constitutional continuity caused by a revolution or a 
coup d’état. Especially in the constitutional thinking on the American continent, it seems 
that certain mechanisms can activate the pouvoir constituant and thus result in constitu-
tion-building.

A case in point could be the constitution-building process in Venezuela at the end of the 1990s. 
President Hugo Chávez was elected under the provisions of the 1961 Constitution in the presiden-
tial election of 6 December 1998. Chávez had been contemplating a constitutional convention for 
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Venezuela as an ideal means to rapidly bring about sweeping and radical social change in Venezuela. 
Taking some models from Colombia in the years of 1990–1991, when there was a constitutional 
assembly, the calling of such a convention was made a political goal, and in the 1998 presidential 
elections, one of Chávez’s electoral promises was to organize a referendum asking the people if they 
wanted to convene a National Constituent Assembly. After being elected, the very first decree of 
Chávez as president was thus to order such a referendum, which took place on 19 April 1999. The 
electorate was asked two questions: 1) whether a constituent assembly should be convened, and 2) 
whether it should follow the mechanisms proposed by the president. It is evident on the basis of the 
questions submitted to the people that the two referendums were advisory, not decisive. The first 
question was answered positively by 87.75 per cent and the second one by 81.74 per cent of the 
voters.39 How constitutionally correct the procedure to call a constituent assembly was remains 
disputed,40 but the Venezuelan experience shows that a constitution-building referendum may, in 
some form, also have a place in the one-stage constitution-building process.

Elections of 131 deputies to the National Constituent Assembly were held on 25 July 1999. In the 
election, members of Chávez’s MVR and select allied parties formed the Polo Patriotico (“Patriotic 
Axis”). Chávez’s Polo Patriotico won 95 per cent (120 out of 131 seats) of the seats in the new 
voter-approved Venezuelan Constituent Assembly. The Constituent Assembly convened and debated 
proposals during the remainder of 1999. However, in August 1999, the Constitutional Assembly 
first set up a special “ judicial emergency committee” with the power to remove judges without 
consultation with other branches of government (over 190 judges were eventually suspended on 
charges of corruption). In the same month, the Assembly declared a “legislative emergency,” 
resulting in a seven-member committee that was tasked with conducting the legislative functions 
ordinarily carried out by the National Assembly, whereby legislative opposition to Chávez’s policies 
was thus instantly disabled. The exercise of legislative powers by a constituent assembly is also in 
keeping with the theory of the constituent powers, allowing a transfer of all powers on such a body. 
Meanwhile, the Constituent Assembly prohibited the National Assembly from holding meetings of 
any sort. Over the span of a mere 60 days in late 1999, the Constituent Assembly framed and 
drafted a document that enshrined as constitutional law most of the structural changes Chávez 
desired. Chávez stated that such changes were necessary in order to successfully and comprehen-
sively enact his planned social justice programs. Despite the initial reluctance of the deputies of the 
Constituent Assembly, it changed the country’s official name from “Venezuela” to the “Bolivarian 
Republic of Venezuela.” The Constitution of the Bolivarian Republic of Venezuela was adopted in 
December 1999, replacing the 1961 Constitution.41

On the basis of the Venezuelan example, it is possible to say that a new and apparently 
effective constitution can be created in a constitution-building process involving the idea of 
the pouvoir constituant and the submission of the constitution to the people in a referen-
dum. This seems to be so irrespective of whether or not the outside world likes the ways of 
constitution-building. With reference to the stages of constitution-building it is possible to 
distinguish, a referendum can take place in each of them, although it seems likely that a 
constitution-building process involving one stage only might allow for referendums in the 
Latin American space with a view to referendums on calling constitutional conventions. 
Also, it seems that a referendum is relatively natural a final point in a three-stage process, 
while referendums also occur in two-stage processes.

What? The Issue and the 3.3	 Question
The issues at hand in a constitution-building referendum can range from the creation of 
independence through procedural questions on, e.g., whether or not to call a Constitution-
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al Assembly and the basic institutional choices of the future constitution (such as the 
question of republican or monarchical constitution, which was the case in Italy in 1946) to 
adopting the entire constitution by the people.

Starting with the last dimension, adoption of the entire constitution by the people consti-
tutes the final phase of a constitution-building process. An entire constitution contains a 
multitude of separate issues, some of which are of a general nature and some of a very 
particular and even technical nature. A greater or a lesser number of the sub-issues in an 
entire constitution are completely uninteresting for the common person or the average 
voter, and if the draft constitution has been adopted in a parliament or a constitutional 
convention in a manner which is of a representative character, it should be possible to 
expect that the electorate exercises its vote in the same direction, that is, approves the 
constitution. It is in many ways for this reason that most of the referendums result in the 
approval of the constitution: the referendum is but a visual confirmation of a proposal 
submitted by a deliberative body that has been charged with the task of reconciling differ-
ent constitutional interests in one document, including those of political and ethnic, 
linguistic or religious minorities. This is not to say that knowledge about the constitution 
and the details it contains is unimportant, quite the contrary. However, each voter does not 
have to have complete information of every detail in a constitution, and should not, as a 
practical matter, even be expected to have complete information.

A case in point is the French referendum on the Constitutional Treaty of the European 
Union on 29 May 2005. The Constitutional Treaty, submitted to a decisive referendum by 
the President of France on the basis of Art. 11 of the French Constitution, turned out in a 
defeat of the Constitutional Treaty by a narrow margin. The Constitutional Treaty was 
massive even in comparison with the Constitution of India, which so far is the longest 
constitutional text in the world. The aims of the Constitutional Treaty were mainly to 
codify existing European Community legislation at the level of primary law, without 
introducing many new elements. However, a good part of the campaign focused on a 
discussion surrounding the issue of the Polish plumber, who would have free access to the 
labour market of France. This would be the case anyway under the current rules, but the 
French voters apparently wanted to attribute expected practical problems with the freedom 
of movement to the Constitutional Treaty. Nonetheless, the vivid public debate on the 
Constitutional Treaty made its contents widely known among the French voters.

At the same time as there may have been a lack of information concerning the contents of 
the constitution, the Serbian voters were apparently also asked to take part in a constitu-
tion-building referendum in 2006 that was not actually required by the then Constitution 
of Serbia.

The elevated status of the constitution of a state does not necessarily mean that the text is always 
prepared with due deliberation and adopted by the people on the basis of comprehensive knowledge 
and discussion. The process leading up to the adoption of the 2006 Constitution of Serbia could be 
presented as an example of a compressed drafting process driven by the political necessities at the 
national and the international level. On 1 October 2006, several months after the dissolution of the 
State Union of Serbia and Montenegro in May, followed by short negotiations among the largest 
parties represented in the parliament, the Parliament of Serbia unanimously adopted a draft of the 
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new constitution, with 242 MPs voting in favour and the remaining eight not present. After six 
years of discussion and delay, the adoption was decided in such a great rush that the 250 MPs of the 
Serbian Parliament did not really have time to read the draft. There was no official vote, but the 
draft was instead adopted by acclamation. After this, the Serbian voters were invited to vote in a 
referendum on a draft that their political leaders did not even have the time to discuss properly. The 
vote was carried out on the basis of the following question: ‘Are you in favor of confirming the 
Republic of Serbia’s new Constitution?’.42 Interestingly, it seems that a two-thirds qualified vote in 
the parliament would have been enough to approve the constitution and that the referendum was not 
actually required by the constitution (a feature which actually underlines its connection to the 
pouvoir constituant).43 The draft submitted to the people was the result of a compromise among the 
key political parties, prepared by a single parliamentary committee and without public participation. 
If there were any meetings, they were between the party leaders only. Although Serbia is a multi-
ethnic country, minorities were not really included in the drafting process. While it was more or less 
universally accepted that the new draft constitution was a significant improvement in comparison 
with the 1990 constitution, the main objections of the commentators were directed at the non-trans-
parent way in which the draft was drawn up and approved by parliament. Hence although voters 
may have wanted to make an input in the preparation of the new constitution, they could not do so. 
It was decided that the constitutional referendum would be held on 28–29 October 2006, that is, 
less than one month after its adoption by the Parliament of Serbia. All major political parties 
supported the draft and began a public campaign for the referendum. The voters were left to believe 
what the parties were telling them,44 and there was not any full public discussion about the constitu-
tion. The only political bloc that campaigned against the draft and advocated public boycott was a 
group of liberal and social-democratic parties. They objected to the lack of public discussion and 
argued that the claims concerning Kosovo in the preamble were a populist attempt to encourage the 
voters to participate in the referendum. A government-financed campaign was also urging people to 
vote “Yes.”45 In addition, it seems that the government and the Parliament were trying to turn the 
referendum on the new constitution into an indirect referendum on Kosovo and on confirming the 
status of Kosovo as a part of Serbia. From that point of view, the referendum also had a link to the 
then on-going dispute at the international level about the status of Kosovo.

In an open society, knowledge about the constitution submitted to a referendum and its 
contents can be supplied in manner which can be called objective (so-called voter educa-
tion) at the same time as the voters should have full possibilities to find out about issues 
that are included in the constitution.

An example of this is the Albanian referendum of 1998. Article 43 of the Albanian Law on Elec-
tions to Local Government states that the Central Voters’ Commission ( CVC) ‘shall organise 
unbiased programmes on Albanian radio and television to educate the Albanian population about 
the elections’. ‘The Democratic Party interpreted this as giving the CVC an exclusive right to 
produce all voter education on Public TV, claiming that information on the content of the Constitu-
tion as well as on the referendum process has to be approved by the CVC. Furthermore, the DP 
refused to accept some voter education programmes because they considered them as support of the 
referendum vote.’ The voter education was clearly designed to inform the voters about the contents of 
the constitution, but because the DP did not like the contents of the proposed constitution, it urged 
the population to refrain from voting. The special campaign programmes followed the rules defined 
by the Central Voting Commission, whereas the news favoured the Government’s point of view. 
Out of the total time of 1300 minutes devoted to the referendum, 25 per cent was given in favour of 
the constitution, 17 per cent against (including boycott) and the rest was neutral.46 These figures 
indicate that the information about the constitution and the referendum was relatively balanced.

In a non-open society, however, knowledge can be controlled and biased so as to ensure a 
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certain result. The higher the approval rate of a constitution, the more likely it is that the 
submission of the constitution to the people has not taken place in a free and open society, 
although the long-term aim may be the creation of a more open society.

In Qatar, the current Emir had performed a coup d’état in 1995 and worked towards at least some 
liberalization of the autocratic rule. A National Constitution Committee was established by a decree 
of the Emir in July 1999 to draft a new permanent constitution. The drafting committee presented a 
final draft to the Emir on 2 July 2002. One of the main provisions in the new constitution would be 
the establishment of an elected parliament.47 A referendum to approve the new constitution was held 
in Qatar on 29 April 2003. The referendum asked the voters to approve Qatar’s first-ever written 
constitution48 as the permanent constitution. The constitution was overwhelmingly approved, with 
more than 98 per cent in favour. Although the population of the country was estimated to be around 
790,000 at the time of the referendum, there were only some 85,000 registered voters. Voter turnout 
was 84.3 per cent and there were 533 invalid votes (0.7 per cent of the total).49 The number of 
negative votes was 2145 (around 2 per cent).50 With the new constitutional legislation, the legal 
situation of Qatar and its citizens has certainly improved, inter alia, because of direct elections to the 
Legislative Council that has the function to pass draft laws, submitted thereafter to the Emir for 
ratification. In the case of Qatar, the fact that a referendum was organized and a constitution was 
adopted was regarded as a significant sign of political and constitutional development in a positive 
direction.

In a non-open society, also the process can be controlled so as to produce a certain result, 
and if the constitution-building as a process and the constitutional referendum as a part of 
it are submerged in a governmentally or ideologically controlled agenda, the outcomes are 
unlikely to be long-lived, as was the case of the 1998 Constitution of the Sudan.

On 1 July 1998, a new constitution entered into force for the Sudan. This constitution was marred by 
controversy from its inception because it was negotiated during the civil war and without the 
participation of any opposition representatives. The drafting process began with the formation of a 
National Constitutional Committee in 1997. Originally, the task of this committee was to submit a 
draft constitution on behalf of the government to the National Assembly, which would then vote on 
a final version of the constitution before sending it to the electorate for a referendum. The commit-
tee, however, never had a quorum and only submitted a “suggested draft” to the President of the 
Sudan, who had come into power as a result of a military coup in 1989. On 28 March 1998, the 
president submitted his draft to the National Assembly, but apparently in a form that was in 
significant aspects different from the one contemplated by the National Constitutional Committee. 
The discrepancies between the initial and final draft of the constitution became known in due course 
and they sparked heated debates both in the National Assembly and among political observers. The 
National Assembly accepted the constitution on 28 March 1998, and the national referendum 
campaign began on 1 April 1998. During this period, nearly 100 lawyers, trade union activists, and 
other protestors were detained by security forces for voicing their opposition. At least one individual 
was charged with the crime of causing “danger” to the constitutional state. Referendum procedures 
were also subject to questionable practices. As an example, voting attendants allegedly went from 
house to house offering bribes and using threats in an attempt to convince people to vote. Such 
practices called into question the integrity of the voting results. The constitutional referendum was 
held on 27 May 1998. Perhaps the most important problem with the referendum was the possibility 
of low voter turnout. Throughout the referendum period, it seemed very unlikely that more than 
50per cent of the population would actually vote. This was partially due to the fact that the referen-
dum was held without the participation of large parts of southern Sudan that are not under govern-
ment control.51 In addition, several groups advised voters to either vote against the constitution or 
not to vote at all. The government-sponsored electoral commission confirmed that the constitution 
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was adopted in mid-June. The commission declared that 91.9 per cent of the registered voters (11.9 
million) had voted, with 96.7 per cent (10.9 million) voting for the constitution and 3.3 per cent 
(326,732) voting against it.52 In one region, government officials even claimed that 100per cent of 
the voters supported the constitution. Many observers inside and outside the Sudan view these high 
figures with skepticism, but the government continued to stand by the reported results.53

In so far as the drafting process is unable to bring the adoption of the draft by the drafting 
body to a conclusion that can be generally speaking accepted by most of the members of 
the drafting body and clear divisions appear in the drafting body concerning the contents 
of the constitution, the same divisions can be expected to appear in a referendum that is 
organized to adopt the constitution. In this respect, cues of politicians involved in the 
process are probably fairly important.54 If the representatives of the people in the drafting 
body communicate the contentious issues to the electorate and if the opponents of the 
draft imply that the constitution should not be adopted, the division is likely to be dupli-
cated in the referendum. If the representatives of the people more or less agree on the 
draft, it will most likely pass, as was the case in Rwanda in 2003.

After the 1994 genocide, Rwanda’s transitional period ended almost a decade later with presidential 
and parliamentary elections in 2003, following the adoption of the new constitution by the people in 
May 2003. Rwanda was governed after 1994 by a “basic law” drawn from several texts, including the 
1991 constitution and peace accords signed in 1993 in Arusha, Tanzania.55 A constitutional com-
mission appointed by the government completed the draft of a new constitution that would be 
presented to voters in a referendum in late May 2003, and on 23 April     When a constitution is 
submitted to the people in a referendum for approval or rejection, the framing of the question is 
normally very simple. What is sought is a normatively binding decision concerning the approval of 
the highest norm of the state in its entirety. At this final stage, it is normally not possible to separate 
different issues to multiple distinct referendum questions for approval. It is not easy to envision what 
would happen if, e.g., the chapter on the judiciary was isolated to a separate referendum question 
and then voted down in the referendum, while the rest of the constitution is approved by the people. 
Instead, what is normally submitted is a variation of the question of whether or not to approve the 
draft constitution as elaborated by the drafting body. Such a framing of the question seeks to make a 
normative decision by establishing the highest written norm upon which all other norms are based, 
as was the case in Serbia in 2006. What is expected in such a situation is a complete approval of the 
text of the entire constitution.

 From time to time, the issue submitted to the people in a constitution-building process is not the 
constitutional norm itself, but one or several preliminary questions or issues that have to be resolved 
before the actual draft is produced. One example of such preliminary questions is the issue concern-
ing the Mwami (king) of Ruanda during the colonial period, before the independence of Ruanda. 
The administering authority of Ruanda, which was Belgium, suspended the powers of the Mwami 
and did not allow him to return to Ruanda to resume his duties as Mwami. The United Nations 
then decided that the position of the institution of the Mwami should be submitted to a referendum 
at a simultaneous general election in August 1961. The questions put to the people were the follow-
ing:

1. Do you wish to retain the institution of the Mwami in Ruanda?
2. If so, do you wish Kigeli V to continue as the Mwami of Ruanda?
Only 20.2 per cent of the participating voters voted “Yes,” in fact concerning both of the 
questions. After the result became clear, the United Nations recommended negotiations on 
the issue between the relevant parties.61 The constitution-building process itself may, too, 
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be submitted to a referendum or referendums, as was the case in Venezuela in 1999 (see 
above). It is thus possible to submit at least some (but probably not very many) preliminary 
issues to the people for adoption in a referendum. The aim of such preliminary issues 
would be to give direction to the rest of the constitution-building process, which appar-
ently was the case in Kenya in 2005, where the final decision would be made by the 
Parliament and the voters were consulted by means of the following question: ‘Are you for 
or against the ratification of the proposed new Constitution?’.

 Hence one constitution-building issue that has been and still is very important is the secession of a 
part of a state for the purposes of creating a new state or joining another. In this respect, it seems 
clear on the basis of international and even national law that unilateral secession by referendum held 
in the part of the state wishing to secede is not possible. In the Gillot case, the question in the 
planned referendum would evidently be whether New Caledonia should emerge as an independent 
state or continue as a constitutionally defined sub-state entity of the French state. This has, however, 
not always been clear. In the Cameroon v. UK case,64 the International Court of Justice had to 
consider different options for the issue. The German colony of Kamerun was, in the aftermath of 
World War I, placed under the League of Nations mandates system, with France and Britain as 
administrators of each part of Cameroon. After World War II, Cameroon was made a Trust 
Territory of the United Nations. The French part declared independence on 1 January 1960. In the 
British part, a referendum (or plebiscite, as the vote was called) was organised in February 1961. As 
a result of the referendum, the northern part of the Trust Territory under British administration 
chose to join the Federation of Nigeria, while the southern part chose to join the former French part 
of Cameroon. This union resulted in the creation of the Federal Republic of Cameroon on 1 October 
1961. In the case, the ICJ commented the fact that only two substantial and mutually exclusive 
alternatives were presented to the voters. “The Court cannot blind its eyes to the indisputable fact 
that if the result of the plebiscite in the Northern Cameroons had not favoured joining the Federa-
tion of Nigeria, it would have favoured joining the Republic of Cameroon. No third choice was 
presented in the questions framed by the General Assembly and no other alternative was contempo-
raneously discussed.”65 It is possible that the ICJ considered independence of the Northern Camer-
oons as a third conceivable alternative for the people in the referendum, on the top of the two 
alternatives which could be understood as “free association or integration with an independent 
State.”

The case of Western Samoa merged the adoption of the Constitution and the declaration 
of independence during its de-colonization process. First, a constitutional convention 
elected by the people adopted a constitution, and thereafter the United Nations recom-
mended the administering authority to ascertain the wishes of the people by means of a 
plebiscite in which the following two questions were put to the people:66

1. Do you agree with the Constitution adopted by the Constitutional Convention on 28 
October 1960?
2. Do you agree that on 1 January 1962 Western Samoa should become an independent 
State on the basis of that Constitution?
Both referendum questions were answered in the affirmative by the Samoans. The example 
of Western Samoa can be appreciated because of its very logical progression: first a referen-
dum on the constitution and thereafter a referendum concerning independence under that 
same constitution.67

As indicated above (supra, section 3.1.), a referendum was planned for 21 March 1992 in 
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the Autonomous Republic of Tatarstan within the Russian Federation on the following 
question: ‘Do you agree that the Tatarstan Republic is a sovereign state and a party to 
international law, basing its relations with the Russian Federation and other republics and 
states on treaties between equal partners? Yes or no?’ The Constitutional Court of the 
Russian Federation ruled, inter alia, that the Referendum Law of Tatarstan conformed to 
the Constitution of the Russian Federation. However, the referendum itself was held 
unconstitutional under Articles 70, 71, and 78 of the Constitution of the Russian Federa-
tion with respect to that part of the question which considered Tatarstan a subject of 
international law and which stated that the relations between Tatarstan and the Russian 
Federation, other republics, and States were based on treaties between equal partners. The 
reason for its unconstitutionality was the unilateral alteration of the national and govern-
mental structure of the Russian Federation, which would have meant that Tatarstan did 
not belong to the Federation. By submitting the definition of the position of the republic to 
a referendum, the Supreme Council of Tatarstan had tried to make it into a norm of the 
highest order, approved by the people. Therefore the measure was not only of an imple-
menting character in relation to the Declaration of Sovereignty issued by Tatarstan on 30 
August 1990, but also a normative issuance which would determine the direction and 
content of the legislative process. In this respect, the Court seemed to understand the 
referendum as an exercise of the pouvoir constituant of some kind (although it was not 
entirely an instance of constitution‑making) and of the right of self-determination, but 
considered such a possibility as pre‑empted under the 1978 Russian Constitution at least to 
the extent it might involve a unilateral secession.68 The Court also raised objections con-
cerning the unclear formulation of the question. It is possible that the Court disliked the 
legalistic formulation of the referendum question, which, although correct, was not using 
the term independence, but remained perhaps instead quite convoluted for the regular 
voter.

In the Quebec case, the Supreme Court of Canada also referred to some qualitative ele-
ments of such referendum results, if they were to be taken as an expression of the demo-
cratic will of a population: the resolution must be supported by a “clear” majority, which 
means that the referendum result must be free of ambiguity both in terms of the question 
asked and the and in terms of the support it achieves. As concerns the clarity of the 
question, the Court did not give any further directions on how a referendum question 
should be phrased.69

How? Decision-making Rules3.4	
It is recalled that the theory surrounding the notion of the pouvoir constituant departs from 
simple majority of those voting as the decision-making rule, and because the decision-
making body is omni-competent and independent, no external instance can prescribe any 
particular decision-making formula, such as a super-majority. It is, however, not unthink-
able that the constituent body itself agrees upon decision-making rules that deviate from 
the principle of simple majority. It is also recalled that the right of self-determination of 
peoples does not prescribe any particular decision-making formula and that silence on this 
issue speaks in favour of simple majority.70 Such a simple majority was required, e.g., in the 
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case of Venezuela in 1999, where a majority of overall voters was required for the referen-
dum issue to be passed.71 However, a good share of the constitution-building referendums 
were carried out under specific requirements of turnout or support.

Rules requiring the degree of support on constitutional issues may take on two different forms, a 
turnout requirement and a support requirement (and the support requirement can, in addition, be 
framed as a veto). It seems that none of the two are very frequent in older constitutional systems, but 
that the new constitutions that were established as a consequence of political transitions to some 
extent employed one of the two forms. The Iraqi example, above, is an example of one form of the 
support requirement, and the constitutional referendum in the Democratic Republic of Congo in 
2005 was premised on the requirement of absolute majority of those voting. The practical conse-
quence facing the politicians in the hands of a (possibly) indifferent population in a referendum with 
a turnout requirement is that the sufficient turnout has to be secured in one way or the other, as 
indicated by the case of Kyrgyzstan.

In the Kyrgyzstan referendum, there were two separate questions: one asking for the approval of the 
new constitution, the other asking for the approval of the new electoral law. The official turnout was 
reported at 81.58 per cent. Despite claims to the contrary by election officials, independent monitors 
said the election was flawed and the turnout was far below the 50 per cent needed to make the vote 
valid.75 Therefore, the participation requirement of at least 50 per cent of the electorate probably 
compelled the leadership to report a sufficiently high turnout rate. The first question (on the consti-
tutional amendments) was approved by 76.19 per cent of those voting and the second question by 
76.14 per cent.76 Because the votes against the proposals were 3.64 per cent and 3.70 per cent 
respectively, it seems possible that the empty ballot papers were counted as votes cast.77

In Albania in 1998, a number of amendments were made to the Law on Referenda on 12 October 
1998, only a good month before the referendum. One of these was to remove the requirement for the 
50 per cent turnout for a valid vote. It was concluded in the Preliminary Statement of the OSCE/
ODIHR observation mission that ‘[t]here is no set international standard for whether or not a 
turnout requirement should be applied. The difficulties in establishing reliable voters lists would also 
make a turnout threshold difficult to implement. However, the late date for making such a change 
was unfortunate and raised accusations that the rules of the game were changed to ensure that the 
constitution would pass.’78

The Quebec case is illustrative of the overall concerns in a secession situation. Taken to-
gether, democracy and federalism may, at least in Canada, mean that there can exist 
different and equally legitimate majorities in different provinces and territories on the one 
hand and at the federal level on the other. However, democracy is not just majority rule: 
the opinions of those affected must also be taken into account, and democracy actually 
accommodates cultural and group identities. Moreover, democracy is not just a matter of 
procedure, but is fundamentally connected to substantive goals, such as the promotion of 
self-government. This can be viewed as a requirement of a continuous process of discus-
sion, expressed by the 1982 Constitution Act as a right of each participant in the federal 
arrangement to initiate constitutional change. The Court also pointed out that this right 
imposes a corresponding duty on the other participants in the federal arrangement to 
engage in constitutional discussions in order to acknowledge and address democratic 
expressions of a desire for change in other provinces.79

Nonetheless, according to the Court, the principle of democracy embedded in the Consti-
tution ‘would demand that considerable weight be given to a clear expression by the people 
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of Quebec of their will to secede from Canada, even though a referendum, in itself and 
without more, has no direct legal effect, and could not in itself bring about unilateral 
secession’.80 Such a referendum would, according to the Court, carry some weight: it would 
confer legitimacy on the efforts of the government of Quebec to initiate the amendment 
procedure of the Constitution in order to secede by constitutional means. The Court also 
referred to some qualitative elements of such a referendum results for them to be taken as 
an expression of the democratic will of a population: the resolution must be supported by a 
“clear” majority, which means that the referendum result must be free of ambiguity both in 
terms of the question asked and in terms of the support it achieves. A clear repudiation of 
the existing constitutional order and the clear expression of the desire to pursue secession 
by the population of a province would, as a legal consequence, give rise to a reciprocal 
obligation on all parties to the federal arrangement to negotiate constitutional changes to 
respond to that desire. Hence the provinces and the federal government would have to 
enter into negotiations and conduct them in accordance with the underlying constitutional 
principles of federalism, democracy, constitutionalism and the rule of law, and respect for 
minorities.

Against this background of constitutionalism and the mutual rights and duties under the 
Constitution, the purportedly original popular sovereignty held by the constituent Prov-
inces in the federal arrangement can not revert back to a Province where “the people” in 
their exercise of their popular sovereignty could decide to secede by their majority vote 
alone. The commitment to the federal arrangement can not be extinguished by a unilateral 
act of will. Hence it would not be possible to legitimately circumvent the Constitution by 
resort to a majority vote in a province-wide referendum, although the holding of such a 
referendum can well be understood as a legitimate expression of the will of that particular 
part of the whole population. Constitutional rules, such as the participation of one Prov-
ince in the constitutional arrangement, can be amended, but only through a process of 
negotiation which ensures that there is an opportunity for the constitutionally defined 
rights of all parties to be respected and reconciled. The wish of a Province to effectuate 
secession from Canada was therefore deemed to establish a duty to negotiate with other 
participants to the constitutional process and to require an amendment to the Constitu-
tion. Secession could not be effectuated by Quebec without prior negotiations with the 
other provinces and the federal government: such an amendment must be negotiated in the 
light of the same constitutional principles that gave rise to the duty to negotiate: federal-
ism, democracy, constitutionalism and the rule of law, and the protection of minorities.81 
In the Quebec case, the Supreme Court of Canada concluded that the referendum, which is 
the first step of secession, was not really at issue, but the final act of purported unilateral 
secession. However, because the clear expression of democratic will in a referendum in the 
province of Quebec was viewed as the supposed juridical basis of such an act, the Court 
felt itself compelled to examine the possible juridical impact of such a referendum on the 
functioning of the Canadian Constitution and on the claimed legality of a unilateral act of 
secession. The Court pointed out that the Constitution of Canada does not itself address 
the use of the referendum procedure. Hence at the federal level, such a provincial referen-
dum could be mainly of an advisory character, although it could be considered compelling 
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evidence of the wishes of the population of a province and would lead the representatives 
of the people in the amendment negotiations. The Court concluded that the results of a 
referendum have no direct role or legal effect in the constitutional scheme of Canada.82 
However, the Court was of the opinion that such a referendum undoubtedly could provide 
a democratic method of ascertaining the views of the electorate on important political 
questions on a particular occasion. In fact, the principle of democracy embedded in the 
Constitution ‘would demand that considerable weight be given to a clear expression by the 
people of Quebec of their will to secede from Canada, even though a referendum, in itself 
and without more, has no direct legal effect, and could not in itself bring about unilateral 
secession’.83 Such a referendum would, according to the Court, carry some weight: it would 
confer legitimacy on the efforts of the government of Quebec to initiate the amendment 
procedure of the Constitution in order to secede by constitutional means.

In its conclusion concerning the constitutional aspects, although ‘a sovereign people 
exercises its right to self-government through the democratic process,’ the Court was of the 
opinion that under domestic constitutional law, ‘Quebec could not purport to invoke a 
right of self-determination so as to dictate the terms of a proposed secession to the other 
parties: that would be no negotiation at all’. At the same time, ‘the rights of other prov-
inces and the federal government cannot deny the right of the government of Quebec to 
pursue secession, should a clear majority of the people of Quebec choose that goal, so long 
and in doing so, Quebec respects the rights of others. The solution to the problem is a 
middle way, the duty to negotiate an amendment in a situation in which none of the 
majorities, expressed either through the referendum or through the representatives of the 
populations, either that of the province or that of the federation, is allowed to trump each 
other. On the contrary, the aim would be to reconcile ‘various rights and obligations by 
negotiation between two legitimate majorities, namely the majority of the population of 
Quebec and that of Canada as a whole’. ‘Our democratic constitution necessarily accom-
modates a continuous process of discussion and evolution, which is reflected in the consti-
tutional right of each participant in the federation to initiate constitutional change.’84 
However, apart from formulating a duty of negotiation, the Court refrained from pointing 
out the procedure towards such settlement.

Referendums in constitution-building contexts are sometimes advisory as concerns their outcomes, 
not binding. It could be argued that the Cypriot referendum, above, was only advisory, because it 
would not have enacted the new constitution if it had been successful. Instead, it would only have 
established a target and a road-map to reach that target, while specific legislation should have been 
enacted in order to fulfill the expectations created by a positive referendum result. The advisory 
nature of the constitutional referendum is somewhat more clearly present in the case of the Kenyan 
referendum of 2005.

Hence even a referendum which is ostensibly advisory may gain decisive features, because the result 
of an advisory referendum can be expected to affect the politicians that have been elected to their 
office by the same population that participated in the referendum. This is so especially if the time 
span between the advisory referendum and the final decision is relatively short. However, with the 
passage of time and perhaps with one or more parliamentary elections held before the constitution is 
enacted, it is possible that the referendum could retain its advisory nature and affect less the final 
decision-maker.88 A similar advisory effect could probably be attributed to the referendum in Zimba-



co n st i t u t i o n-ma  k i n g i n  fo c u s:  iss   u e  pap  e rs                     u 25  ﻿

bwe in 2000.

Thus in spite of the fact that the government may be in a position to control decision-making rules 
of the formal nature and influence the substance, it is not always so that the people will follow along.

Conclusions4.	
An answer to the question put above, “who may decide, when, what, and how?” could 
contain the following: The people may decide, in a situation where there is a constitutional 
vacuum, a constitutional break-down or something similar, to create a new or an indepen-
dent constitution for themselves, either directly through the referendum or indirectly 
through a body elected by the people (Suksi 1997a: 456). A people, again, is normally 
understood as the entire population of the territory in question, but there is also evidence 
for holding that there may, at the sub-national level, exist distinct peoples that have the 
right to exercise their right of self-determination, sometimes even by the referendum. 
Therefore, the constitutional referendums accounted for above are not just haphazard and 
unrelated instances of incidental submissions of constitutional texts to the people, but 
instead expressions of an (unconscious?) understanding that the consent of the governed is 
central to the legitimacy of the government. In this context, the concept of the pouvoir 
constituant, on the one hand, and the right of self-determination, on the other, press 
decision-making in constitutional matters in the direction of direct popular participation 
so as to make it possible to refer to the exercise of the sovereignty of the people when 
constitutions are adopted by the people. Having said that, the environment in which the 
people exercises its sovereignty by means of the referendum does not have to be particu-
larly inclusive or “participatory”: quite often, constitutions submitted to the people in 
constitution-building contexts have been developed and deliberated upon in authoritarian 
environments, as in the cases of Congo, Iraq, Qatar, Rwanda and the Sudan. The consent 
of the governed that is sought for in this way is, therefore, not particularly genuine and 
may be requested only in order to legitimize the government of the day. In this respect, the 
Sudanese constitutional referendum stands out as a particularly negative experience of the 
use of the mechanism.

The constitutional referendum in the constitution-building context seems to be proliferat-
ing and John Locke is therefore more topical than ever. Well over 50 per cent of the 
constitution-building instances in the world during 1998–2007 seem to have used the 
referendum as the decision-making mechanism over a new constitutional text, which 
makes the use of the referendum more likely than not as a part of a constitution-building 
process. However, it is striking that constitution-building in the cases included in our 
review is taking place in some of the most troubled countries of the planet. Through a 
pledge by its military government, Burma surprised the world by promising to join this lot 
in May 2008 in its endeavour to hand over at least some governmental powers to civil-
ians.93

It would seem that countries under distress are often very likely to use the referendum in a constitu-
tion-building context at some point of their political history. For various reasons, political or 
military leaders in these countries feel that there is a need to create a new constitution and to obtain 
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the broadest possible legitimacy for a new constitutional arrangement and the greatest possible 
visibility for the constitutional solution. In such a situation, the referendum is often utilized, but at 
the same time, a referendum in a constitution-building context still remains an extremely unique 
event in the political and constitutional life of a particular country. It is also interesting in the 
context that a good number of these countries under distress have been characterized as “failed 
states.”95 Such states may have a special interest in trying to establish legitimacy for public authority 
throughout their territories. Referendum may, under such circumstances, be the final resort, either 
due to opportunism on the part of the leaders of the state wishing perhaps to legitimize their 
position or because of an honest attempt to re-create public authority by a reference to the root of 
legitimacy, the people.96

In spite of the aim to create legitimacy and a new fundament for the legal order of the 
country, it is not possible at every instance to determine whether constitution-making by 
the referendum is generally speaking “good.” The aims leading to a constitutional referen-
dum in a constitution-building situation may be very opportune. However, the fact that 
the voting population on some occasions also has cast a collective “No” vote (as in Kenya, 
Zimbabwe and Cyprus) may be taken as evidence for the capacity of the people to see 
through at least some of the rhetoric surrounding a draft constitution submitted to the 
people.

Issue-based referendums may be confrontational, while referendums about entire constitu-
tions are necessarily not such, because it is unclear what the substantive alternative to an 
entire constitution would be in a situation of, e.g., a constitutional vacuum or break-down 
of the entire country. It may be better to have a constitution than to continue without one. 
However, certain parts of the constitution may be picked out in the campaign leading up 
to the referendum as separate elements and turned into contentious issues that determine 
the fate of the entire constitution. In such situations, the political debate between the 
majority and the minority may turn the popular vote into a very divisive exercise. If the 
politicians involved in the drafting of the constitution are divided on issues contained in 
the constitution, so will the population, too, at least in most cases. In such situations, the 
referendum will be just a visible confirmation of the divisions, as in the Sudan, Iraq and 
Cyprus. It is not the fault of the referendum mechanism if the opinions are divided. What-
ever contentious issues that remain after the drafting process is finished, they will emerge 
in the referendum. Therefore, the political forces drafting the constitution should try to 
achieve a text as uncontroversial and consensual as possible during the drafting stages that 
precede the referendum before the text of the constitution is submitted to the people. In 
addition, the politicians should give positive signals to the voters if they wish that the text 
is adopted.

Unexpectedly, the idea of the adoption of a constitution in a constitution-building referen-
dum does not always mean that the referendum is decisive in nature. Although the theory 
of the pouvoir constituant, the sovereignty of the people and the self-determination of the 
people would seem to hold that a constitution-building referendum is decisive and pro-
duces a binding normative result in the form of a constitution, this is not necessarily always 
so, as is shown by the cases of Kenya, Zimbabwe and Quebec. In a good number of cases, 
the referendum is actually formally speaking advisory, although the result is to be under-
stood as, politically speaking, binding in relation to the final decision-making body, which 
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may be a parliament. Sometimes, as in the case of Cyprus, the referendum may be placed 
between an advisory and a decisive referendum in that the result of the referendum, if posi-
tive, would not produce a constitutional norm, but a binding object for subsequent legisla-
tive enactments. When the actual constitution-building takes place in a one-stage proce-
dure, the referendum may be advisory or deal with the preceding issue of whether or not to 
call a constitutional convention, while the two- and three-stage procedures relatively 
regularly end with a constitutional referendum of a decisive nature as concerns the contents 
of the constitution.

In a number of cases, such as the Sudan, Kenya, Zimbabwe, the political leaders were not 
in agreement with the result of the drafting process and changed the text that was submit-
ted to the people, often with negative consequences. Interestingly, in countries where the 
government was unable to persuade the majority of the country’s voters to approve the 
constitution in the referendum (Kenya, Zimbabwe, Venezuela), the “No” vote did not 
result in the collapse of the government, but instead in pledges from the government that 
the verdict of the people will be respected. In the case of Iraq, the contentious issues were 
threatening the adoption of the constitution, but because of a pledge of constitutional 
revision and a referendum in the future on the proposed amendments, it was probably 
possible to defer the most contentious issues to a later stage. Such a procedural feat (which 
is either positive or negative depending on the preferences of the outside observer) is 
unlikely to succeed under all circumstances and in all countries.

All of the countries included in this review are multi-ethnic and divisive issues are bound 
to arise already because of factional politics in the drafting process. However, a referendum 
is normally binary, begging for a “Yes” or a “No” vote, and the range of various needs and 
opinions that the different population groups may have can therefore not be reflected in 
the referendum itself (it should, however, be remembered that sometimes and in excep-
tional situations, multiple alternatives might exist in the referendum). Therefore, the needs 
and opinions of the various population groups must be reflected in the draft constitution, 
or else the draft runs a risk of being voted down. Even in the case of the approval of the 
constitution, the groups being on the disadvantaged side may feel that a constitution which 
does not take them into account is illegitimate and may refuse to co-operate within the 
constitutional institutions. This has been the case at least with the Kosovo Albanians in 
Serbia. The use of a veto mechanism inside the frame of a support requirement, as in the 
case of Iraq, may offer an opportunity to pay special attention to some population groups 
that are sufficiently concentrated in some sub-divisions of the country, as when the propo-
nents of the Iraqi constitution wanted divisive issues to feature both across the country in 
general and in various regions. Nonetheless, that particular example together with Alba-
nia, Serbia and Kyrgyzstan show that different turnout and support requirements may 
force the election administration to undertake measures that are not in keeping with best 
practices of election administration. Anyway, it seems as if our review included a number 
of countries, such as Congo, Rwanda and Burundi, where the constitution was turned into 
a demonstration of shared values by the multi-ethnic population. It does not seem that the 
constitution-building referendums dealt with here had started civil wars, but such referen-
dums have, in many cases, been held in the aftermath of civil wars, as in Congo, Rwanda, 
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Burundi, Serbia and even the Sudan. Perhaps it is important to create a new national bond 
after such sad events, and one of the mechanisms available is the referendum.

Interestingly, many of the constitutions submitted to referendum during 1998–2007 in a 
constitution-building process were the first-ever constitutional referendums, such as those 
of Kenya, Thailand, Venezuela, and the Sudan, and in some cases, the constitution-build-
ing referendum was even the first referendum ever held on any issue. For this reason, but 
also because of the special characteristics of the referendum in this context, the referendum 
legislation in constitution-building situations is apparently relatively ad hoc: the rules 
governing the procedure of the referendum are found in interim constitutions or in acts of 
parliament that have been enacted only some time before the referendum takes place.97 
These ad hoc referendum acts also seem to be relatively short and, in countries where 
election legislation exists, may remain short by making references to the election act that 
already is in place and provides for at least some of the necessary rules. The uniqueness of 
the process means that very few voters, if any at all, have understanding of the process. 
Luckily, for the average voter, the referendum is a fairly simple technical exercise. It is 
much more demanding to understand the object of the referendum, which normally is the 
entire constitution, especially in comparison with elections, where voters can not be 
expected to establish very much solid knowledge of the person or the party, but create 
instead a relationship of trust of some sort to the candidate or party they are voting for. At 
the same time as a constitutional referendum is a very good mechanism to educate the 
voters on the contents of the constitution, the fact remains that a constitution is seldom so 
clear that it does not need interpretation as to its general political consequences for the 
individual voter or the group he or she is a member of or as to its legal details. Therefore, 
the average voter is predestined to listen to the cues of his or her political representatives or 
superiors.

The constitution-building referendums will proliferate irrespective of whether or not we 
like the referendum as a decision-making mechanism. The symbolic value of the all-en-
compassing and global vote among the population of a country is high, and the “ritual” of 
separating the final adoption of the constitutional text from the drafting body and giving 
the decision to the people has compelling force for the creation of legitimacy. In spite of 
the generally not too negative an assessment of the constitution-building referendum 
voiced in this review, it is submitted here that an appeal to the pouvoir constituant through 
the referendum should preferably be avoided, because the consequences may be unpredict-
able at least in circumstances of undeveloped political maturity. The omni-competence of 
the pouvoir constituant should not be unleashed, because at least from the point of view of 
the theory and the principles surrounding the concept, the pouvoir constituant can not be 
limited by rules of positive law established in advance or by any of the pre-existing consti-
tutional institutions. Instead, the regular amendment provisions of the constitution should 
be used, wherever possible. The political and constitutional life of nations is, however, such 
that the constitutional continuity may occasionally suffer breakdowns. At those moments, 
we will be able to observe that constitution-building referendums are held, also in the 
future and presumably at the same frequency or higher as during the ten-year period our 
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review encompassed.
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